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FEDERAL  ELECTION  COMMISSION 

I  Notice  1976-27;  AO  1975-9  and  AO  1976-16  J 

ADVISORY  OPINIONS 

The  Federal  Election  C<»nmisslon  axi> 
nounces  the  publication  today  of  Advl- 
Bory  Opinions  1975-9  and  1975-16.  The 
Commission’s  opinions  are  In  response 
to  questlfHis  raised  by  Individuals  hold¬ 
ing  Federal  oCBce,  candidates  for  Federal 
office  and  political  committees,  with  re- 
si>ect  to  whether  any  specific  transaction 
or  activity  by  such  Individual,  candidate, 
or  political  committee  would  constitute 
a  violation  of  the  Federal  Election  Cam¬ 
paign  Act  of  1971,  as  amended,  of  Chap¬ 
ter  95  or  Chapter  96  of  Title  26.  United 
States  Code,  or  of  sections  608,  610,  611. 
613,  614,  615,  616,  or  617  of  TlUe  18 
United  States  Code. 

Advisory  Opinion  1975-9 

APPLICATION  or  contribution  AND  EXPEND- 

ITURX  LnnTS  TO  UNOPPOSED  PRIMARY 

CANDIDATES 

The  Federal  Election  Ctmimlssion  ren¬ 
ders  this  advisory  opinion  under  2 
U.S.C.  437f  In  response  to  requests  sub¬ 
mitted  by  a  candidate  and  a  political 
committee.  TTie  requests  were  made  pub¬ 
lic  by  the  Commission  and  publish^  In 
the  Federal  Register  an  July  9.  1975  (40 
FR  28944) .  Interested  parties  were  given 
an  opportunity  to  submit  comments  re¬ 
lating  to  the  requests. 

The  requesting  parties  seek  an  advi¬ 
sory  opinion  as  to  whether  a  primary 
election  In  which  there  Is  only  one  can¬ 
didate  for  nomination  is  an  "election’* 
lor  purposes  of  the  contribution  and 
8i>ending  limitations  of  18  U.S.C.  S  608. 
In  18  U.6.C.  591(a)  the  term  ‘‘election’*, 
as  used  In  18  U.S.C.  608.  Is  defined  as, 
inter  alia,  ‘‘a  general,  special,  primary, 
or  runoff  election.”  The  Commission’s 
opinion  is  that  this  definition  includes  a 
primary  election  In  which  a  candidate 
runs  unopposed  and  without  regard  to 
whether  his  or  her  name  appears  on  the 
ballot  ITie  provisions  of  18  U.S.C.  608 
clearly  state  that  the  contrlbutlcm  and 
expenditure  limitations  "apply  sQ>arately 
with  respect  to  each  election.”  No  dis¬ 
tinction  Is  made  between  oivosed  and 
imopposed  primary  and  general  election 
canffidates. 

This  conclusion  Is  In  accordance  with 
the  legislative  history  of  the  Federal 
Election  Campaign  Act  Amendments  of 
1974,  (the  Act) .  The  Senate  bill  (S.  3044) 
as  reported  from  committee  contained 
specific  provisions  which  limited  expen¬ 
ditures  by  unopposed  candidates  In  both 
a  primary  and  general  election  to  10  per¬ 
cent  of  the  limits  applicable  to  opposed 
candidates.  The  10  percent  limit  on  un¬ 
opposed  primary  candidates  was  deleted 
by  floor  amendment  during  Senate  de¬ 
bate  while  the  10  percent  limit  on  can¬ 
didates  unopposed  In  the  general  elec¬ 
tion  was  dropped  In  conference  with  the 
House.  Thus,  the  legislative  history  also 
Indicates  that  it  was  not  Congress’  Intent 
to  make  a  distinction  between  opposed 
and  unopposed  candidates  for  purposes 
of  either  contribution  or  expenditure 
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limits.  Accordingly,  an  unopposed  can¬ 
didate  In  a  primary  election  Is  entitled 
to  receive  contributions  and  make  ex¬ 
penditures  with  respect  to  that  election 
within  the  limitations  set  by  18  U.S.C. 
608. 

The  Commission  fmther  concludes 
that  those  expenditures  made  solely  to 
defray  expenses  Incurred  with  respect 
to  the  primary  election  would  not  be 
chargeable  to  the  unopposed  candidate’s 
expenditure  limits  in  the  general  elec¬ 
tion.  Until  further  notice  the  Commis¬ 
sion  will  assume  that  all  expenditures 
made  and  required  to  be  reported  with 
respect  to  a  forthcoming  primary  elec¬ 
tion  are  allocable  to  that  primary  elec¬ 
tion  rather  than  to  a  subsequent  general 
election. 

Advisory  Opinion  1975-16 

INTERPRETATION  OF  PRINCIPAL  CAMPAIGN 
COIOCITTXE,  REPORTma  SCHEDULE,  AND 
CAMPAIGN  DEPOSITORY  PROVISIONS;  CON¬ 
TRIBUTIONS  FROM  INCORPORATED  MEM¬ 
BERSHIP  ORGANIZATION 

This  advisory  opinion  Is  rendered  un¬ 
der  2  U.S.C.  437f  In  response  to  a  request 
submitted  by  Congressman  John  D.  Dln- 
gell  and  published  as  AOR  1975-16  In 
the  July  17,  1975,  Federal  Register  (40 
FR  30259) .  Interested  parties  were  given 
an  oiHx>rtunlty  to  submit  written  com¬ 
ments  pertaining  to  the  request. 

The  advisory  opinion  request  submitted 
by  Congressman  Dlngell  raises  several  Is¬ 
sues.  Each  Issue  Is  discussed  separately 
In  the  f(dlowlng  advisory  opinion. 

1.  The  first  question  raised  by  Con¬ 
gressman  Dlngell  concerns  the  types  of 
political  committees  a  candidate  may  es¬ 
tablish.  Each  candidate  Is  required  to 
designate  a  political  committee  to  serve 
as  his  or  her  principal  campaign  commit¬ 
tee.  2  U.S.C.  432(f).  The  candidate  may 
authorize  any  number  of  political  (xmi- 
mlttees  to  solicit  or  receive  contributions 
on  behalf  of  the  candidate  or  to  make 
expenditures  on  behalf  of  the  candidate. 
This  authorization  must  be  In  writing 
and  signed  by  the  candidate  The  expend¬ 
itures  made  on  behalf  of  the  candidate 
by  these  authorized  political  committees 
are  applied  to  the  candidate’s  overall 
expenditure  limitation.  * 

These  authorized  committees  file  re¬ 
ports  with  the  principal  campaign  com¬ 
mittee  for  the  candidate  on  whose  behalf 
the  contributions  are  accepted  or  the 
expendltmes  are  made.  ’The  principal 
campaign  committee  Is  required  to  com¬ 
pile  the  reports  of  these  authorized  com¬ 
mittees  and  file  these  reports,  together 
with  the  report  on  its  own  activity,  with 
the  CTommlKlon.  2  U.S.C.  432(f)  (2)  and 
(3). 

All  political  committees  must  remain  In 
existance  and  report  imtll  all  of  their 
debts  and  obligations  are  extinguished. 
2  U.S.C.  434(b)  (12).  The  Commission 
may  by  future  regulation  prescribe  ways 
in  which  continuous  reporting  of  out¬ 
standing  debts  and  obligations  of  cam¬ 
paign  committees  which  have  become  and 
remained  Insolvent  for  long  periods  of 
time  may  be  suspended  or  terminated. 
Since  the  committees  authorized  by  the 


candidate  r^rt  to  that  candidate’s  prin¬ 
cipal  campaign  committee,  the  candi¬ 
date’s  principal  campaign  committee 
must  remain  In  existence  until  all  of  Its 
debts  and  obligations  are  extinguished 
and  all  of  the  debts  and  obligations  of 
Its  authorized  committees  are  extin¬ 
guished  or  consolidated  with  the  debts 
and  obligations  of  the  principal  cam¬ 
paign  committee. 

2.  The  second  question  concerns  the 
reporting  requir«nents  of  committees 
which  have  registered  with  the  Commis¬ 
sion  but  which  do  not  receive  contribu¬ 
tions  or  make  expenditures  in  excess  of 
$1,000  during  a  particular  calendar  quar¬ 
ter.  Generally,  a  ccmunlttee  Is  required  to 
file  a  report  of  receipts  and  expenditures 
for  each  calendar  quarter  In  which  It  re¬ 
ceived  contributions  In  excess  of  $1,000, 
or  made  expenditures  In  excess  of  $1 JOOO. 
2  U.S.C.  434(B)  (1)  (C) .  The  Commission 
is  required  to  prepare  and  publish  spe- 
cisd  reports  listing  those  candidates  for 
whom  reports  were  filed  as  required  and 
those  candidates  for  whom  such  reports 
were  not  filed  as  so  required.  2  U.S.C. 
438(a)(7).  If  a  political  committee  has 
registered  with  the  Commission  and  has 
previously  filed  quarterly  reports,  the 
Commission  will  not  know.  In  the  absence 
of  other  Information,  whether  such  a 
committee  has  a  continuous  reporting 
obligation.  Therefore,  at  the  close  of  the 
first  calendar  quarter  In  which  the  com¬ 
mittee  does  not  receive  or  expend  $1,000, 
the  committee  must  notify  the  Commis¬ 
sion  that  "no  more  than  $1,000  was  re¬ 
ceived  or  expended”  during  that  calendar 
quarter  and  that  quarterly  reports  will 
be  suspended  until  such  time  as  the  com¬ 
mittee  receives  or  expends  $1,000  during 
a  calendar  quarter.  Upon  receipt  of  this 
t3T>e  of  notification,  the  Commission  will 
remove  the  committee  from  the  list  of 
committees  required  to  file  quarterly  re- 
po(rts.  The  Commission  Is  In  the  process 
of  developing  a  short  form  for  this 
purpose. 

This  procedure  will  not  affect  the  com¬ 
mittee’s  dsllgatkm  to  file  a  pre-election 
report.  2  UE.C.  434(a)  (1)  (A),  or  an  end 
of  the  year  report,  2  U.S.C.  434(a)  (1)  (B) . 
If  the  ccmunlttee  determines  that  It  has 
not  received  contributions  or  made  ex¬ 
penditures  dining  the  calendar  year  In 
an  aggregate  amount  exceeding  $1,000, 
the  committee  must  so  report  to  the 
Commission  In  the  calendar  year  report. 
2  U.8.C.  433(d).  The  Commission  will, 
as  noted  In  Part  1.  promulgate  regula¬ 
tions  pertaining  to  reporting  by  commit¬ 
tees  with  outstanding  debts  and  obliga¬ 
tions. 

3.  The  third  question  concerns  the  time 
limit  which  Is  Imposed  between  the  re¬ 
ceipt  of  a  campaign  contribution  and  the 
deposit  of  such  a  contribution  In  a  cam¬ 
paign  acxxiunt.  The  Commission  is  cur¬ 
rently  In  the  process  of  proposing  regula¬ 
tions  which  would  establish  such  a  time 
limit.  Until  such  time  as  the  regulations 
are  prescribed,  the  Commission  will  re¬ 
quire  the  contribution  to  be  deposited 
within  a  reasonable  time.  The  Commis¬ 
sion  considers  five  days  after  the  receipt 
of  the  contribution  by  the  treasurer  or 
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other  designated  official  of  the  political 
committee  to  be  a  reasonable  time  limit 
In  which  to  deposit  the  contribution. 

4.  The  last  question  Is  whether  a  po¬ 
litical  committee  Is  prohibited  by  18 
U.S.C.  610  from  accepting  a  contribu¬ 
tion  from  a  VFW  Post  which  Is  Incor¬ 
porated. 

Section  610  prohibits  “any  corporation 
whatever”  from  making  a  “contribution 
or  expenditure  In  connection  with  any 
election”  to  Federal  office  and  prohibits 
a  candidate,  political  committee  or  per¬ 
son  from  accepting  such  a  contribution. 

The  prohibitions  In  610  apply,  with 
limited  exception,  to  contributions  or  ex¬ 
penditures  by  nonprofit  corporations  Just 
as  they  apply  to  contrlbutlcms  or  ex¬ 
penditures  made  by  profit-making  cor¬ 


porations.  If  a  nonprofit  organization  Is 
created  expressly  and  exclusively  to  en- 
gskge  in  political  activities,  however,  and 
has  incorporated  for  liability  purposes 
only,  the  general  prohibitions  In  610  wlU 
not  apply  to  that  corporation.  That  type 
of  corporation  Is  essentially  a  political 
committee  and  may  contribute  Its  assets 
to  Federal  candidates  the  same  as  unin¬ 
corporated  political  committees.  Other 
types  of  nonprofit  corporations  are  sub¬ 
ject  to  the  prc^bltlons  In  610,  and, 
therefore,  a  candidate  or  political  com¬ 
mittee  Is  prohibited  fnun  accepting  a 
contribution  from  these  types  of  non¬ 
profit  corporations. 

A  corporation  which  Is  subject  to  the 
prohibitions  In  610  may,  however,  estab¬ 


lish  a  separate  segregated  fund  and  may 
make  contributions  and/or  expenditures 
in  connection  with  Federal  elections  from 
that  fund.  A  candidate  or  political  com¬ 
mittee  may,  in  turn,  accept  a  contribu¬ 
tion  from  the  separate  segregated  fund 
of  a  corporation. 

This  advisory  opinion  Is  Issued  on  an 
interim  basis  only  pending  promulgation 
by  the  Commission  of  rules  and  regtila- 
tlons  or  policy  statements  of  general  ap¬ 
plicability. 

Dated:  August  13, 1975. 

Neil  Staebler, 

Vice  Chairman  for  the 
Federal  Election  Commission. 

[FR  Doc.76-21667  PlleU  8-18-76;8:46  am] 
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